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RI C H TELEPHONE (204) 957-0951 | FAX (204) 989-0688
Please reply to: JOHN PRYSTANSKI*

BARRISTERS E-mail: jprystanski@mcjannetrich.com
SOLICITORS Direct Line: (204) 272-6242

11 March 2019
Standing Policy Committee on Property and Development,
Heritage, and Downtown Development City of Winnipeg
Main Floor, Susan A. Thompson Building
510 Main Street
Winnipeg, Manitoba, R3B.1B9

Attention: City Clerks Department
Dear Madams/Sirs:
RE: 843 Main St.

Folder No: 18-188748 ORD
Legal Description: LOT 5 PLAN 31975 35 STJ

To help aid the Committee with its deliberations, | provide the attached documents to be
included in the Committee’s agenda.

1. Planning, Property and Development Department’s (herein after referred to as the
“Planning Department) Development and Inspection Division’s March 2018 — News
from the Division. This document states that to ensure a building meets the correct
building code, the City of Winnipeg must use the National Building Code for the year
the building was constructed. In this matter, the relevant time period is between 1945
and 1951.

2. The Planning Department does not have any stamped drawings of the construction
that would aid in determining the existence of the north side man door that is the
primary dispute of this appeal, they have sketches which not useable for construction.
Interesting to note, the Planning Department has drawing for before and after the
relevant time period, included is the 1932 drawing for the house that stood at that
location prior to the commercial building. We did find at the City’s Archives an
Application For Permit dated 9 January 1951. As a result of the lack of records, we
approached the son of a former owner of 843 Main St. The son is Mr. Allan Adelman,
his father, Hymie Adelman constructed the addition to the original building and as the
building now sits. His evidence is that the north side man door existed in 1945 when
his father purchased the building. In 1951, the Winnipeg Free Press published a story
celebrating the opening of the building as renovated.

McJANNET RICH AN ASSOCIATION OF INDEPENDENT LAWYERS
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We say that the City knew the man door existed in 1951 and approved it as part of
the building’s fire safety because at that time, a building the length of 843 Main St.,
150 feet, required 3 exits for fire and life safety.

3. On 1Junethe City of Winnipeg’s Fire Prevention Branch issued an Order to the owners
of 847 Main St to stop blocking an exit/entrance to 843 Main St. This Order identifies
Mr. Ed Traa, the City’s Senior Fire Prevention Officer as the person to whom enquires
should be directed to. On 11 January 2019, | asked Mr. Traa several questions
regarding the fire safety of 843 and 847 Main St., his responses to my questions are
underneath my questions. The overall message from the City’s designated Officer is
there is NO FIRE HAZARD FOR 843 MAIN ST. OR 847 MAIN ST.

4. This matter is really a dispute between owners of 843 Main St. and 847 Main St. that
resulted in an incomplete legal dispute. However, over a 7 month period the City’s
Development and Inspections Division communicated both through email and verbal
conversations to 847 Main St.’s legal counsel. The focus of the communication was
to provide specific information regarding 843 Main St. dealings with the City’s
Development and Inspections Division. These communications involved but were not
limited to reviewing information that the City could not swear in court. Further, it is
our belief that the information being provided is inaccurate and does not reflect the
National Building Code’s or National Fire Code’s rules. Further their position is
contrary to the City public documents such as their Planning, Property and
Development Department’s Development and Inspection Division’s March 2018 —
News from the Division as identified above.

On behalf of my client, we will be making a full presentation which will include additional

handouts at the Appeal hearing.

Yours truly,

JOHN PRYSTANSKI

McJANNET RICH AN ASSOCIATION OF INDEPENDENT LAWYERS
*PRACTICING UNDER PRYSTANSKI LAW CORPORATION



4 Planning, Property and Development Department (PP&D)

3 N

\Vimn'peg Development and Inspections Division

City of Winnipeg
Development and Inspections Division
Planning, Property and Development Department (PP&D)

March 2018 — News from the Division
Information Relevant to Real Estate Transactions

The purpose of this communique is to inform realtors and lawyers of some recent by-law amendments
and clarifications, along with new property search tools that may be of value to those involved in real
estate transactions.

Property owners have an obligation to ensure that their buildings have been constructed to the building 14(
and electrical codes that were in effect at the time that construction took place, whether or not they owned

the building at the time that construction fook place. The following tools and information can help

property owners to become better informed about the sites and buildings they own or may purchase.

Additionally, while many individuals are generally aware of the requirements relating to construction
permits, there may be less understanding in the general population about the requirement for an
occupancy permit. This document provides an overview of occupancy permit requirements and explains
how to determine if this kind of permit is required, and if a property or business/organization has obtained
one.

Building and occupancy permits are an important way of ensuring that construction activities meet the
minimum standards for construction set by the City and the Province of Manitoba. We want to make this
process as easy to understand as possible.

We encourage you to explore the tools shared here and to contact our office at 204-986-5140 if you have
any questions about these or other services that we offer.

Stan Dueck
Manager, Development and Inspections

City of Winnipeg 1
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Working Together for a Safer City

Helping property owners to understand the City's requirements for permitting and occupancy of buildings
not only allows property owners to make more informed choices about investment and maintenance of
property, but this information ultimately helps to create safer buildings and properties in our community.

Following are some helpful tools for both property owners and real estate professionals.
The City of Winnipeg Property Permit Search Tool

http://Winnipeg.ca/openpermits

The City of Winnipeg recently launched a free property permit search function available for the public to
look up construction-related permits issued for all properties in the city since 2000. This tool can assist
both sellers and potential purchasers of property, as well as those involved in this process such as
realtors and lawyers, in obtaining the permit history to better determine if: a) appropriate permits were
issued for renovations, additions, accessory structures, or other projects which would require permits, and
b) if the permits were adequately closed (e.g. final inspections completed).

To search for permits issued prior to 2000, please contact the Planning, Property and Development
Department (PP&D) Central Files office at 204-986-7395 or email PPD-CentralFiles@Winnipeg.ca.
Central Files has an extensive collection of building plans and other historical property information dating
back to the 1900’s. Additionally, property owners or those with written permission from the property owner
are able to request a copy of building plans. Turnaround times and fees for this type of historical search
are dependent on the nature of the request (e.g. simple residential vs. commercial/other types, rush vs.
regular turnaround) so we recommend contacting us directly to inquire about your particular needs.

Two clauses from the Winnipeg Building By-law 4555/87 have particular relevance to the issue of codes
and permits for future owners:

5.8.2 Without restricting the generality of Sentence 5.8.1, the owner of a building must ensure
that every part of the building is in compliance with the Codes that were in effect at the time that
that part of the building was constructed, altered or renovated. This requirement applies whether
or not the owner owned the building at the time that the building or part of the building was
constructed, altered or renovated.

And,

5.4.2 If an owner has failed to obtain a required permit, acceptance or approval prior to
commencing work in compliance with sentence 5.4.1, the owner at the time the work was
commenced or carried out — and every subsequent owner — is nonetheless required to obtain all
permits, acceptances and approvals and to pay all applicable fees despite the fact that the work
has already commenced or has been completed. For greater clarity, if work for which a permit,
acceptance or approval is required has been commenced or carried out without the required
permit, acceptance or approval, the current owner is responsible for obtaining the required permit,
acceptance or approval and must pay any fees or penalties associated with the permit,
acceptance or approval, including fees for its issuance after the work has been commenced or
carried out.

City of Winnipeg 2
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The property permit search function has relevance even in the event of sales relating to newly
constructed houses. In some cases, owners of newly constructed homes have been required to take
responsibility to remediate defects and close permits associated with the original construction.

Our recommendation is that all professionals involved in real estate transactions take the time to perform
the due diligence associated with researching the permit history on this free portal as a service to your
clients.

Occupancy Permits

Occupancy permits issued subsequent to December, 1998 can be searched on-line by property address:
winnipeg.ca/occupancypermitsearch. For information prior to December, 1998, please call 204-986-5136
or email: occupancy@winnipeg.ca.

Occupancy permits are required for most commercial buildings. Since 1994, this requirement has
extended to any new tenant or occupant. Details about occupancy permit requirements can be found in
Section 15 of the Winnipeg Building By-law 4555/87 and at
http://www.winnipeg.ca/ppd/permits/Commercial/OccupancyPermits.stm.

Even in cases where a new tenant or occupant is not intending to renovate or carry out renovations that
require a permit, a new occupancy permit is still required and usually involves multiple inspections
representing different disciplines. In some cases, potential building purchasers have requested and
obtained occupancy permits (with the permission of the current owner) in advance of closing on a lease
or sale agreement, as a method of due diligence. Inspections often reveal elements of non-compliance or
previous work done without permits that may result in costs to remediate and obtain compliance (see by-
law sections noted above).

Occupancy permits are not required under the following circumstances:

e The ownership of a business changed, but the occupant remained the same.

e Condominium unit holders change. However, most apartment and condominium buildings
require a building occupancy permit at the time of completion, or a subsequent
occupancy permit if one or more units are added.

Once an occupancy permit is issued for a particular occupant, it does not need an annual or subsequent
renewal or permit unless:

o The nature of a particular renovation triggers the requirement for a new occupancy
permit, such as expanding the size of the occupant space. The determination of if a new
occupancy permit is required would typically be identified during the building permit
process associated with those renovations.

o The activity of the occupant or use of the building is changing.

o For example, the nature of a manufacturing enterprise changes from low hazard
to medium hazard, or an office use becomes a training centre and thus is now
considered an assembly occupancy under the building code.

e The occupancy load was increased.

o Extensions of the business activity are expanded to defined exterior space, such as
patios for restaurants or bars.

Planning, Property and Development Department (PP&D)

City of Winnipeg 3
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The City is increasingly taking enforcement action for occupancy without an occupancy permit in the form
of fees for non-compliance or tickets under the new Municipal By-law Enforcement Act. These fees /
tickets can be charged repeatedly until compliance has been achieved. Enforcement action can be taken
jointly against both the occupant and the building owner. In the event that directors and/or officers of the
companies involved have personal knowledge of the offence, enforcement action may include charges
against them as individuals.

Generally, the installation of equipment and affixed furniture such as cupboards and shelving is
considered a part of the construction process. However, moving of loose furniture, stock or goods,
inventory, accessory equipment, or personal belongings into the premises is considered occupancy. That
is, occupancy can occur prior to a business being ‘open for business’ or a new tenant ‘living’ in an
apartment or condominium unit.

Other Products and Tools

In addition to being able to access records regarding building and occupancy permits, the City offers a
number of services to help property owners confirm if their property and the activities taking place on the
property meet the City’s zoning by-laws (Winnipeg has two primary zoning by-laws: one for the downtown
and one for the remaining areas of the city).

Zoning Letters

For property owners needing written confirmation of what zoning district a particular property is situated
in, PP&D, the Zoning Branch can provide a Zoning Letter.

Alternatively, the zoning of properties (including a tutorial on the City’s zoning map tool) can also be
accessed online: http://winnipeg.ca/ppd/zoning_online.stm.

Zoning Memorandums

For property owners that have a recent Building Location Certificate (sealed by a Manitoba Registered
Land Surveyor), the Zoning Branch can provide a Zoning Memorandum to indicate zoning compliance or
non-compliance.

Verification of Use Letters

For property owners needing written confirmation that a current or a proposed use complies with zoning
regulations, the Zoning Branch can provide a Verification of Use Letter. It should be noted that
Verification of Use Letters relate only to zoning compliance. Some realtors or potential owners / tenants
have assumed that this document also addresses other elements of compliance such as the building
code, or even the building classification under the Manitoba Building Code, but this is not the case. It is
important to know that while a proposed use may be permitted in a particular zoning district, the building
may only have been constructed for a particular classification of use under the Building Code and,
therefore, the proposed use might require additional Building/Occupancy permits and approvals for the
proposed use (or in some cases, current use) to be compliant. Property owners considering re-purposing
of buildings should ensure that they understand both Zoning and Building/Fire Code implications of their
proposal.

Planning, Property and Development Department (PP&D)
Development and Inspections Division

City of Winnipeg
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To arrange for a Zoning Letter, Zoning Memorandum or a Verification of Use letter, please call the Zoning
Branch at 204-986-5140.

Central Property File Search (CPFS)

The City has long offered a multi-departmental Central Property File Search (CPFS) service. This service
coordinates the gathering of property related information available from PP&D’s zoning and inspection
areas, the City’s Fire Prevention Branch and Community By-law Enforcement Services.

The focus of this service is to provide as much information as is readily and publicly available regarding
outstanding department Orders to Comply, zoning agreement caveats (or plan approval requirements that
may not be attached as caveats on title), open permits, and other particulars which may be of importance
in property sales, land transfers, etc.

While this service is more time-intensive, it has proven to be a valuable tool for those engaging in due
diligence associated with properties.

Central Property File Search services can be requested via email:
CentralizedPropertyFileSearch@winnipeg.ca.

The fees for CPFS searches were modified in 2016 to include a lower fee for multi-residential commercial
buildings such as hotels, apartment buildings, nursing homes, etc.

It is important to note that as of January, 2018 there remain almost 100 multi-unit residential properties
constructed prior to 1983 that still do not comply with the Residential Fire Safety Upgrade By-law
4304/86, and compliance may represent costly upgrades for a new owner. A CPFS will identify if one of
these properties is in that category.

Implications of Non-Compliance

As many professionals in real estate are aware, constructing without required permits or approvals can be
costly. The City actively researches new real estate sales listings on a variety of publicly accessible
websites. If the listing indicates obvious upgrades or renovations that would require a construction-related
permit, but no permit has been obtained, the City takes enforcement action, which includes an Order to
Comply that is attached as a caveat on title.

The City’s preference is to help prevent non-compliance issues. The tools and services outlined in this
newsletter are an important way of helping property owners and others involved in real estate
transactions to stay informed. If you have suggestions for other ways that we can work together on this
important aspect of property development, please share your thoughts with us.

City of Winnipeg 5
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TELEPHONE (204) 957-0951 | FAX (204) 989-0688

Please reply to: JOHN PRYSTANSKI*
BARRISTERS E-mail: jprystanski@mcjannetrich.com
SOLICITORS Direct Line: (204) 272-6242

January 31, 2019

“With Prejudice”
Geoff Mikolayenko, C.E.T. Tim van der Hoek
Commercial Inspection Administrator Enforcement Coordinator
Development & Inspection Division Development & Inspections Division
Planning, Property and Development Dept Planning, Property and Development Dept
City Winnipeg City Winnipeg
4 Floor, 65 Garry Street 4t Floor, 65 Garry Street
Winnipeg, MB R3C.4K4 Winnipeg, MB R3C.4K4

Dear Sirs:

Re: 843 Main Street Occupancy Permit
Order to Vacate Premises 18-188748 ORD

We can confirm from an independent third party with first-hand knowledge that 843 Main Street's north side
main door was established as early as 1945. Attached is Mr. Allan Adelman’s pictures and letter stating that
843 Main Street's man door existed and functioned as an entrance and exit in 1945 and continued to do
same until the building was sold in 1963.

Mr. McDonald, my client previously stated that it was his and 843 Main St.'s previous owner's son Mr. Hill's
belief that the man door was part of the original construction because it was considered common
knowledge that the door was built when the building was built. Your department denied that claim and
believed that the earliest the door was opened was around 1967 and was therefore subject to that year's
relevant building code. You advised me that your belief was based on Mr. Hill's 13 July 2018 letter. At least
since 1945, the building and location was use continuously to sell furniture. North End Furniture to Kern-Hill
Furniture to Surplus Direct. We also know from the City of Winnipeg records that in or around and before
29 March 1951 an addition was added to the building and received City of Winnipeg approval. Further, we
know the building as it currently stands was publicly celebrated at an opening on 29 March 1951 as
evidenced by the attached Winnipeg Free Press article.

Your department’s letter dated 22 June 2017 required an unrestricted exit through 847 Main Street's
property. The 1 June 2018 City of Winnipeg Fire Department Order requires the owners of 847 Main Street
to remove any blockage to 843 Main Street's main door and to accommodate an unrestricted access. The
owners of 847 Main Street have not blocked the emergency door and are abiding by the City of Winnipeg
Fire Department's Order.

McJANNET RICH AN ASSOCIATION OF INDEPENDENT LAWYERS
*PRACTICING UNDER PRYSTANSKI LAW CORPORATION




Your email of 27 December 2018 stating that 843 Main Street needs a prescriptive easement and rear of
building stairs is inaccurate. The Fire Department Order provides for the required north side access. The
rear of building stair landing is not required because the building “as is” was continuously used since it was
opened in 1951 as a furniture sales business. This continuous same use allows the building to be code
compliant for the original year in which it was compliant.

Given Mr. Adelman’s information regarding the door, the proper year to apply the National Building Code is
1941 and not the 1960s as you previously stated. Therefore, that man door and the building as it currently
stands meets the National Building Code of the day and is Code compliant in 2019.

On behalf of my client, he requests that his occupancy permit be issued forthwith and the Order to Vacate
Premises dated 19 December 2018 be withdrawn.

Thank you.
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JOHN PRYSTANSKI*
JPIcjg
Encls.

McJANNET RICH AN ASSOCIATION OF INDEPENDENT LAWYERS
*PRACTICING UNDER PRYSTANSKI LAW CORPORATION




16 January 2019

MeclJannet Rich
1308-220 Portage Avenue
Winnipeg, MB, R3C 0AS

Attention: Mr. John M. Prystanski

Dear Sir:

Re: Entrance & Exit Door Located on the North Side Wall of 843 Main

St.

Further to your inquiry regarding my knowledge of the entrance and exit door located on the
north wall of 843 Main Street, Winnipeg, Manitoba.

My father bought the land and building that is known as 843 Main Street, Winnipeg, Manitoba in
April 1945. Around 1950 or 1951, my father expanded the original building by building an
addition. I confirm that the building as it currently stands is both the original and addition that
my father owned.

He owned and operated the North End Furniture Company in 1945 at 843 Main Street,
Winnipeg, Manitoba until he sold the land in 967 / /4 3

Attached is an inside picture of the current building, the picture is identified with my initials.
This picture accurately identifies the location of the original building’s north side door in 1945.
This door is located on the north wall and is towards the back of the original building. That door
was used as both an entrance and exit. I specifically remember the door because I went in and
out of that door many times.

I'was about 12 years old when my father bought the land and building and that is when I first
remember the door being in the building. I specifically remember the year that my father bought
the land and building because it was the year that I turned 13 years old. T was born 3 September
1932. When I turned 13, I remember that I received my confirmation at a synagogue that was
located on Dufferin Avenue in Winnipeg. Buying the land and building occurred in the same

year that I received my confirmation.

Through out the entire time my father owned the building, the north wall door was used as both
an entrance and exit.

Sincerely,

Allan Adelman
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Winnipeg

Fire Department ¢ Service d'incendie
Fire Prevention Branch * Direction de la prévention des incendies

ORDER
FIRE PREVENTION BY-LAW NO. 35/2017

June 1, 2018

HAND DELIVERED

17(1)+17(2)(b)

MUNICIPAL ADDRESS: 847 MAIN STREET, WINNIPEG, MANITOBA

LEGAL DESCRIPTION: LOT 4 PLAN 31975 INRL 35
PARISH OF ST JOHN

The above premises were inspected by this department on Thursday, May 31, 2018 and found
to be in a condition which constitutes a threat to life and property and contravenes the Manitoba

Fire Code, as adopted by the Winnipeg Fire Prevention By-Law No. 35/2017.

Sentence 2.7.1.6(1) of the Manitoba Fire Code states:
Means of egress shall be maintained in good repair and free of obstructions.

Current Violation:

The required exit door on the North side of the building located at 843 Main Street is
obstructed by a heavy implement. The implement located on the rear lot of 847 Main Street

has completely blocked the means of egress.

Corrective Action:
In accordance with the provisions of By-Law 35/2017, YOU ARE HEREBY ORDERED TO
remove the implement blocking the means of egress on the North side of 843 Main Street. |
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Order — 847 Main Street
June 1, 2018
Page 2 of 2

VERIFICATION OF COMPLIANCE

In order to comply with this Order, you must ensure the implement is removed and the exit door
and means of egress are unobstructed no later than Monday, June 4, 2018. A re-inspection of
the property will occur on Tuesday, June § at 10:00 a.m. to verify compliance with this Order.

Enquiries regarding this Order should be directed to Senior Fire Prevention Officer Ed Traa at

204-986-7038 or etraa@winnipeg.ca

Issued by, /
Japet Bier
irector of Fire Prevention

cc Ed Traa, Senior Fire Prevention Officer
Jim Weir, Fire Prevention Officer
Building History File
Ying Tian, Planning, Property and Development

Reference No. 311021 1-0/312/1

APPEAL

If you object to this Order, you are entitled to appeal it to the Standing Policy Committee on
Protection, Community Services and Parks of The City of Winnipeg. You can do so by indicating,
in writing, your intention to appeal the Order within: (a) the date specified for compliance, or (b)
14 days of being served with the Order, whichever is earlier. You can do so by fi Ilng a written
notice of appeal along with a $250. 00 administration fee to:

The Standing Policy Commlttee on Protection, Community Services and Parks
Oiffice of the City Clerk
Administration Building, 510 Main Street
Winnipeg, Manitoba, R3B 1B9
Fax: (204) 947-3542

E-mail: CLK-Appeals@winnipeg.ca 7
The notice of appe'al must be received by the City Clerk within the above-noted time for appeal.

If you fail to comply with this Order or, on appeal, fail to comply with the decision of the
“Standing Policy Committee on Protection, Community Services and Parks,” you may be
prosecuted.

In addition, the department may then cause the work to be carried out and either charge the
cost to you, the property owner, or add the cost to your property tax bill.
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John Prystanski

From: Traa, Ed

Sent: Wednesday, January 16, 2019 10:01 AM
To: jprystanski@mcjannetrich.com
Subject: FW: 843 Main St.

Good Morning John,
I have provided responses to your email in red. If you have any questions or concerns, please call or email.

Regards,

Ed Traa BSc.

Senior Fire Inspector
Winnipeg Fire Department
185 King Street, 2" Floor
Winnipeg, MB. R3B 1]1
Ph : 204.986.7038

Fax: 204.986.6198

Cel: 204.794.4631

Email : etraa@winnipeg.ca

This communication, including attachments, if any, is confidential and intended only for the person to whom it is addressed, and may
contain proprietary and/or privileged information. Any unauthorized review, distribution, copying, disclosure or use other than
intended is strictly prohibited. If you have received this communication in error, please notify the sender immediately or reply to the
message and then delete and destroy any copies of it including its attachments, if any.

From: John Prystanski [mailto:jprystanski@mcjannetrich.com]
Sent: Friday, January 11, 2019 3:46 PM

To: Traa, Ed

Subject: 843 Main St.

Dear Mr Traa,
| represent Mr. McDonald the owner of Surplus Direct located at 843 Main St.

It's my understanding you were the member of the WFPS that issued the order for the man door (Emergency Exit) on
the north exposure to remain open and utilized as an emergency exit.

I am hoping that | may ask you a few questions regarding the door and the north exposure of my client’s building to
better understand this matter.

1) Does my client’s building pose any fire risk/hazard or violate any fire codes with respect to the north wall (windows,
doors)? No. The North wall is non combustible construction (brick). The “Emergency Exit” and windows open into a
parking/storage lot owned by 847 Main Street which do not pose a fire hazard.




2) Did your department observe any other violations on the exterior of my client’s building other than the Bulldozer
blocking my client’s emergency exit door? No, there were no other violations on the exterior of 843 Main which pertain
to your clients property.

3) Does my client’s building pose any fire hazard or life and safety issues to the neighboring property at 847 Main St.?
No, your client’s building at 843 Main poses no fire/life safety hazard to the lot or building at 847 Main Street.

4) Would your department agree my clients building meets acceptable fire standards especially in particular to the north
exposure? 843 main complies with the Manitoba Fire Code. Our inspector completed an inspection of the building and
all Fire Code violations were corrected. 843 Main meets Fire Code requirements with respect to the North exposure.

Any other relevant information you can supply regarding this matter would be appreciated.

The North wall was built directly on the property line which was permitted at the time of construction (around 1950). The
emergency exit door was required by Building Code at the time of construction and must remain open at this time. The
window openings were also permitted at that time. Note - Many, if not most, older building in the downtown would not
meet today’s Building Code requirements. The Building Code and Fire Code both emphasize that once a building is
constructed to its current edition of Building Code and then occupied, “the building is not required to be upgraded with
every new edition of the Code”. The building has maintained its original classification and is said to be “Grandfathered”,
which is the case with 843 Main.

Sincerely,

John Prystanski*
Barrister and Solicitor

McJannet Rich

1308 — 220 Portage Ave.

Winnipeg, Manitoba R3C.0A5
Phone: 204.272.6242

Fax: 204.989.0688

Email: jprystanski@mcjannetrich.com

Legal Assistant: Candace Graham
Email: candace@mcjannetrich.com

*A Manitoba Law Society member practicing under Prystanski Law Corporation.

Notice: The information including any attachments contained in this electronic mail message (“e-mail”) are to the extent
applicable protected by solicitor-client and/or the solicitor/work product privilege. It is intended only for the individual
named above and the privileges are not waived by virtue of this having been sent by e-mail. If the person actually
receiving this e-mail or any other reader of the e-mail is not the named recipient or the employee or agent responsible to
deliver it to the named recipient, any use, dissemination, distribution, or copying of the e-mail is strictly prohibited. If you
are not the intended recipient, please notify us immediately by e-mail reply. Thank you.

b% Please don't print this email unless you really need to.




John Prystanski

FW: 843 Main Street (Robert McDonald / Surplus Direct) and 847 Main Street (Piotr and

Subject:
' Tom Bialowas / Top Pro Roofing Ltd.)

From: "Brian Bergen" <BrianBergen@winnipeg.ca>

To: "surplusdirect@shaw.ca" <surplusdirect@shaw.ca>
Cc: "Denise Pambrun" <DPambrun@winnipeg.ca>, "James Cameron"
<JamesCameron@winnipeg.ca>, "Brent C. Ross" <BCR@AIikins.com>

Sent: Wednesday, April 6, 2016 9:02:08 AM

Subject: RE: 843 Main Street (Robert McDonald / Surplus Direct) and 847 Main Street (Piotr and
Tom Bialowas / Top Pro Roofing Ltd.)

Hi Rob,

As requested, please find a copy of my communications with Brent C. Ross, legal counsel representing the owners of 847
Main Street below.

Regards,
Brian Bergen

« | Brian Bergen
\\ﬁnnifm: i Commercial Plan Examination & Inspection Administrator

i Planning, Property and Development Department
i City of Winnipeg

From: Bergen, Brian

Sent: Wednesday, January 06, 2016 4:24 PM

To: 'Brent C. Ross'

Cc: Pambrun, Denise; Cameron, James

Subject: RE: 843 Main Street (Robert McDonald / Surplus Direct) and 847 Main Street (Piotr and Tom Bialowas / Top Pro

Roofing Ltd.)
Hi Brent,
Further to our conversation this afternoon, | can confirm as follows.

The Manitoba Building Code requires that the building at 843 Main Street be provided with and maintain 2 acceptable
exits which are sufficiently remote from each other for the safety of occupants within the building. This, together with
correcting any other outstanding Code matters, must be provided prior to the City granting an Occupancy Permit for the
current tenant — Surplus Direct. Every door used as an exit door shall swing on its vertical axis. Furthermore, if the sill of
the doorway is greater than 200mm above grade, the exit requires an acceptable landing and stairs to grade. |
understand that the existing double doors on the east side of the building at 843 Main facing the lane do swing on a
vertical axis and are sufficiently remote from the building’s main exit (front door facing Main Street) and therefore
would be acceptable if an acceptable landing and stairs were provided in this location, as the threshold of these doors is
currently greater than 200mm above grade.

Regards,



Brian Bergen

Brian Bergen, C.E.T.

Commercial Plan Examination and Inspections Administrator
Development and Inspections

Planning Property and Development

4 — 65 Garry Street

Winnipeg, MB

Phone: 204-986-5217

Email: brianbergen@winnipeg.ca

From: Brent C. Ross [mailto:BCR@Aikins.com]

Sent: Wednesday, January 06, 2016 9:53 AM

To: Bergen, Brian

Subject: RE: 843 Main Street (Robert McDonald / Surplus Direct) and 847 Main Street (Piotr and Tom Bialowas / Top Pro
Roofing Ltd.)

Hi Brian.
Thank you for speaking with me a few moments ago.

| confirm your advice, amongst other matters, that the current back lane facing door on Mr. McDonald’s
property — being vertical access swinging style doors - would satisfy the City’s requirement for a 2" point of
exit from the building, provided suitable stairs were installed on the exterior to allow for descent down to the
ground. That there is no need - from the City’s perspective — to create a new doorway or opening in that back
lane (East) wall.

Kindly confirm | have the above correct.

Thanks again.
Brent

Brent C. Ross *
AIKINS

Aikins, MacAulay & Thorvaldson LLP
30th Floor - 360 Main Street | Winnipeg, MB R3C 4G1
Email ber@aikins.com | Direct Line (204) 957.4681 | Fax (204) 957.4286

aikins.com
* services provided by B C Ross Law Corporation

[LEGAL NOTICE: This transmission may contain privileged or confidential information. Any unauthorized distribution, copying, disclosure or dissemination of this transmission or
taking of any action in reliance on the contents of this transmission is strictly prohibited. If you are not the intended recipient, if you receive this transmission in error or if it is
forwarded to you without the express authorization of Aikins, MacAulay & Thorvaldson LLP, please destroy this transmission and contact us immediately.]

From: Brent C. Ross

Sent: December 18, 2015 4:16 PM

To: 'Bergen, Brian'

Cc: Geoff L. Mackwood (GLM@Aikins.com)

Subject: RE: 843 Main Street (Robert McDonald / Surplus Direct) and 847 Main Street (Piotr and Tom Bialowas / Top Pro
Roofing Ltd.)




Hello Brian.

The litigation between Robert McDonald (843 Main) and our clients, the Bialowas’ (847 Main), over access to
the side loading door on the north side of Mr. McDonald’s property continues.

I’m sorry to trouble you again, but | hope to get some further clarification.

Mr. McDonald has recently filed another affidavit. It is attached. He attributes some commentary to someone
form the City (does not indicate who) which is a bit confusing to me.

He says in the affidavit that the City has told him he needs at least 2 exits, one of which is the front door. He
then says in paras. 10 - 14 as follows:

“10. It used to be, of course, that there was a door on the North side of
the building that could be used as a secondary exit but because the
neighbours won't allow that, it is no longer an eligible exit,

11. Based upon my discussions with the City of Winnipeg, my
understanding is that if my neighbours to the North, the Respondents,
did allow me to use this access it could work and that would be
acceptable (or modified to be acceptable) pursuant to the building code
and an occupancy permit could issue.

12. The difficulty that I had is that the City of Winnipeg does not
require me to have a loading dock, however, my business does require a
loading dock. For an occupancy permit I am only required to have a
vertical axis door, a "man door"

13. Therefore, with a unilateral closing of the North exit, I have
neither a "man door" exit which is required for an occupancy permit nor
a loading dock for operation of my business.

14. T am aware after speaking with the City of Winnipeg, that there

has to be stairs with respect to this loading dock that I may have to
construct along the eastern portion of the property and that, an exit that
would qualify for an occupancy permit cannot have a "rolling door"
(which is standard for a loading dock) as that would not qualify as a
sufficient access that would meet code of the City of Winnipeg.”

My questions are:

1. In order to use the door on the North side facing my client’s property as the 2" exit, doesn’t he need to do
more work to that door — including at least installing a fire rated shutter?

2. | understand him to be saying that to qualify as a 2" exit, the type of door can’t be a rolling/garage door
style exit — is this correct? (| note that the current style of door on the North wall appears to be a rolling style
door; and the one on the east/back lane side appears to be a swinging type door.)

3. Lastly, again for clarification purpose, | understand he can use the back lane loading doors so long as he
install stairs; and if does this it would function as the 2" exit?

Sorry again for the annoyance of this but any light you can shed would be appreciated.
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| am around next week if it's easier to speak on the phone.

Thanks.
Brent

From: Bergen, Brian [mailto:BrianBergen@winnipeg.ca]

Sent: July 7, 2015 8:59 AM

To: Geoff L. Mackwood

Cc: Brent C. Ross; Cameron, James

Subject: RE: 843 Main Street (Robert McDonald / Surplus Direct) and 847 Main Street (Piotr and Tom Bialowas / Top Pro
Roofing Ltd.)

Hi Geoff,
| have added one relevant Code consideration (in blue below).

Regards,
Brian Bergen

Brian Bergen, C.E.T.

Commercial Plan Examination and Inspections Administrator
Development and Inspections

Planning Property and Development

4 — 65 Garry Street

Winnipeg, MB

Phone: 204-986-5217

Email: brianbergen@winnipeg.ca

From: Geoff L. Mackwood [mailto:GLM@Aikins.com]

Sent: Monday, July 06, 2015 4:29 PM

To: Bergen, Brian

Cc: Brent C. Ross

Subject: 843 Main Street (Robert McDonald / Surplus Direct) and 847 Main Street (Piotr and Tom Bialowas / Top Pro

Roofing Ltd.)

Hi Brian,
Thank you very much for taking the time to speak with me this morning.

As | mentioned, we are preparing an affidavit on behalf of our clients Piotr and Tom Bialowas and Top Pro
Roofing Ltd. to be filed in response to Mr. McDonald’s claim for an injunction granting him access to the side
loading door at 843 via our clients’ fenced storage area at the rear of their lot at 847.

The affidavit will likely be sworn by Piotr Bialowas. Information from the City regarding the status of Mr.
McDonald’s side loading door and rear door will be relevant, and Mr. Bialowas will need to swear to it based on
his information and belief since the evidence won’t be sworn by a staff member of the City directly. The
following summarizes, we believe, the information we’ve received from the City thus far:

(a) the side loading door at 843 was built without a building permit from the City of Winnipeg;

(b)  the City of Winnipeg has told Mr. McDonald that, as it currently stands, the building at 843 does not
comply with the National Building Code of Canada;
4




(c) asitstands, in order to use the side loading door at 843 the building requires work (including a fire
rated shutter over the side loading door) so as to comply with the fire protection, occupant safety
and accessibility provisions of the Building Code;

(d)  from the City’s perspective, there is nothing preventing Mr. McDonlad (his business is Surplus Direct)
from using the rear/back-lane doors at 843 as a required 2™ exit to comply to Code, and for loading
and unloading purposes, provided certain work is performed in order to comply with the Building
Code, which work includes mainly the installation of stairs;

(e) the City has advised Mr. McDonald of the work required to allow him/Surplus Direct to use the
rear/back-lane doors for loading or unloading; and

(f)  there is room for stairs to be installed at the rear of 843 without encroaching on property owned by
the City.

| would appreciate if you could let me know if there are any inaccuracies with the above at your earliest
opportunity.

Again, | thank you for your time regarding this matter — your assistance is much appreciated.

Regards,
Geoff

Geoff L. Mackwood

Aikins, MacAulay & Thorvaldson LLP

30th Floor - 360 Main Street | Winnipeg, MB R3C 4G1

Email glm@aikins.com | Direct Line (204) 957.4687 | Fax (204) 957.4432
aikins.com

[LEGAL NOTICE: This transmission may contain privileged or confidential information. Any unauthorized distribution, copying, disclosure or dissemination of this transmission or
taking of any action in reliance on the contents of this transmission is strictly prohibited. If you are not the intended recipient, if you receive this transmission in error or if it is
forwarded to you without the express authorization of Aikins, MacAulay & Thorvaldson LLP, please destroy this transmission and contact us immediately.]



